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Association Activities 


LasT YEAR at the February Stated Meeting the Association adopt- 
ed a resolution presented by the Committee on Law Reform 
which instructed the officers and committees of the Association 
to take action to secure an amendment to Article VI, Section 19, 
of the Constitution of the State of New York which would extend 
to certain other judges the constitutional restriction against 
Judges of the Court of Appeals and Justices of the Supreme Court 
running for non-judicial offices without resigning. 

The Committee on Law Reform was instructed to draft such 
an amendment, and the committee has now completed work on 
the draft of a joint resolution proposing such an amendment. The 
pertinent language of the proposed amendment is printed below: 


“The judges of the court of appeals, [and] the justices 
of the supreme court, the surrogates, the judges or justices 
of any other court of record, and the judges or justices of 
any court not of record, other than a justice of the peace or 
police justice, shall not hold any other public office or 
trust, except that they shall be eligible to serve as members 
of a constitutional convention. All votes for any such 
judges, [or] justices or surrogates of any court of record or 
not of record, other than a justice of the peace or police 
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justice, for any other than a judicial office or as a member 
of a constitutional convention, given by the legislature or 
the people, shall be void.” 


Matter in italics isnew. Matter in brackets is old law to be omitted. § 


o@o 


AT THE STATED MEETING on February 11, a number of important 


amendments to the Constitution and By-Laws will be presented. | 
These were discussed by the President in his letter in the January 
issue of THE RECORD. Copies of the proposed amendments will be 7 


sent to the membership in advance of the meeting. 


In brief, the amendments, which relate to classes of member- 7 
ship, seek to accomplish two purposes: (1) To create a new class © 


of members to be known as Auxiliary Members, consisting of 


persons who have been admitted to the New York Bar for less #2 
than three years; and (2) to reduce the admission fee for active 7 


members of less than ten years’ standing at the bar from $50 to 7 


$25. These amendments are in line with the Association’s policy 


of attempting to attract desirable younger lawyers as members. 


Other proposed amendments relate to a change of dates of G 
stated meetings and to the organization of committees. The plan Bi 
in this connection is to eliminate as far as possible the delay in | 
starting the new Association year and to permit the President to | 
begin the work of appointing committees as early as possible in | 


his term. 

The third group of amendments relate to the publication of 
annual reports and to the publication of the memorial book. The 
proposed amendments make possible the publication of reports 
on a more flexible schedule which will result in certain printing 
economies and also, it is believed, in wider publicity for the re- 
ports. 

In addition to the amendments the meeting will be asked to 
consider a report of the newly created Special Committee on 
Federal Courts, of which Edwin A. Falk is chairman. The report 
deals with the recommendation of the Judicial Conference of 
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Senior Circuit Judges that the statutory prohibition against the 
filling of the vacancy in the district court for the southern district, 
caused by the retirement of Judge John M. Woolsey, be repealed. 
The committee’s report and supporting data are published else- 
where in this number of THE RECORD. 

There will also be presented a report by the special committee 
created to consider legislation relating to the adoption of chil- 
dren. This committee, of which the chairman is Andre Maximov, 
was created by the Executive Committee because the legislation 
proposed involves the interest of several committees of the Asso- 
ciation, all of which are represented on the special committee. 
The committee’s report will be made available to the member- 
ship. 

Interim reports will be presented by the following committees: 


Library Committee 
Lucius RANDOLPH Mason, Chairman 


Committee on Admiralty 
WHARTON Poor, Chairman 


Committee on Aeronautics 
HAMILTON O. HALE, Chairman 


Committee on Copyright 
BENJAMIN H. STERN, Chairman 


Committee on Domestic Relations Court 
Oscar S. Rosner, Chairman 


Committee on Labor and Social Security Legislation 
MorrELt S. LockuHart, Chairman 


Committee on the Municipal Court of the City of New York 
Epcar M. Souza, Chairman 


Committee on Unlawful Practice of the Law 
L. REYNER SAMET, Chairman 
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‘THE ENTERTAINMENT COMMITTEE is at work on plans for Associa- 
tion Night to be held sometime in the spring. The chairman of 


the subcommittee in charge is Samuel Ross Ballin. The subcom- 7 
mittee has asked THE RECORD to make it clear that it is not a closed © 


‘corporation, and that it will welcome new blood as well as new F 
ideas and new artists. Suggestions should be sent to Mr. Ballin © 


at 15 Broad Street. 
°o@e 


JUSTICE FELIX FRANKFURTER will deliver the Sixth Annual Benja- | 
min N. Cardozo Lecture on March 18. Justice Frankfurter’s topic | 
will be “Some Reflections on the Reading of Statutes.” The Car- | 
dozo Lecture was originally scheduled for January 21, but has | 
been postponed to the later date. This necessitates the postpone. | 


ment of the lecture scheduled on that date by Adolf A. Berle, 
Jr., to a future time. Preceding Justice Frankfurter’s lecture a 
buffet supper will be served at which the guest of the evening will 
be present. 

o@e 


IN THE JANUARY number of THE RECORD was published the report 
of the Committee on Law Reform on proposed legislation which 
would change the statutes of New York relating to the rule against 
perpetuities. Appended to the report was the tentative draft of 
a bill to effect the changes recommended by the committee. As 
a result of numerous suggestions received, the committee has now 


redrafted the legislation and is printing in this number of THE ~ 
RECORD the bill which will be recommended to the Legislature. 


Members interested in supporting the proposals of the committee 
should communicate with the chairman, Barent Ten Eyck. 


o@o 


A PUBLIC FORUM on “Housing,” under the auspices of the Com- 
mittee on Real Property Law, will be held at the House of the 
Association on Wednesday, February 19, at 8:00 p.m. Six mem- 
bers of the committee, all recognized experts on housing, will 
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lead the discussion at the forum. The forum will be open to the 
public, and it will have the support of some twenty community 
organizations concerned with housing. The speakers and their 
topics are as follows: 


The New York Metropolitan Region 
C. McKim Norton 


Executive Vice President 
Regional Plan Association 


The Role of Government in Housing 
EDWARD WEINFELD 
Former New York State Commissioner of Housing 


Urban Redevelopment 
JEREMIAH M. EvartTs 
Former Assistant Corporation Counsel 


Discriminatory Restrictive Covenants 
CHARLES ABRAMS 


Author of “The Future of Housing” 
Professor, The New School of Social Research 


Proposed Federal Housing Legislation 
CHARLES C, WEINSTEIN 
Regional Counsel, National Housing Agency 


The Function of Government in Aiding Private Builders 
HERMAN T. STICHMAN 
New York State Commissioner of Housing 


o@o 


SENATOR PLINY W. WILLIAMSON has introduced in the present ses- 
sion of the Legislature three bills sponsored by the Association 
which provide that secretaries to New York City Court Justices, 
to Judges of the New York County General Sessions Court, and 
to Supreme Court Justices in the first and second districts be 
lawyers. These are Senate Introductory Numbers 16, 17, and go. 

It will be recalled that Senator Williamson introduced simi- 
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lar legislation in the last session of the Legislature, and that the 
bills were supported by unanimous press approval and by reso- 
lutions of representative civic organizations. It is hoped that this 
year enactment of this long needed reform will be secured. Mem. 77 
bers desiring to support the legislation should communicate with 7 
Daniel Levy, chairman of the subcommittee of the Committee on ; 
the City Court which has charge of this legislation. . 


e@o 


THE COMMITTEE on Medical Jurisprudence, of which George H. 
Sibley is the chairman, was represented at a conference on the 
problems of inebriety sponsored jointly by the New York Acad- 
emy of Medicine and the Research Council on Problems of Al- 
cohol. John Kirkland Clark, of the committee, addressed the con- 
ference on ‘Penal Problems and the Need for Legislation.” The 
Committee on Medical Jurisprudence will continue its coopera- 
tion with the Research Council in this connection, and the com- 
mittee will also consider legal problems in connection with the 
care and treatment of the mentally ill. 


o@o 


IN THIS number of THE RECORD is published an address by Harold © 

R. Medina on “Recent Developments in Pleading and Practice.” 
The lecture was given as part of the series of lectures sponsored © 

by the Committee on Post-Admission Legal Education. Over five 7 

hundred lawyers heard Mr. Medina deliver the lecture. For some i 
years now these lectures by Mr. Medina have been looked upon | 

by the profession as an invaluable aid to an understanding of the 
trend of adjective law in this state. 


°@o 


On FEBRUARY 18 the Committee on Arbitration will conduct a 7 
demonstration of arbitration procedures and techniques entitled | 
“From Alpha to Omega in Arbitration,” a dramatic presentation 7 
by a cast of lawyers invited from the membership of The Asso- [7 
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ciation of the Bar, the New York County Lawyers Association, 
and the American Arbitration Association. 

All the incidents and procedure of an actual case, taken from 
life, from the framing of the arbitration agreement, the emer- 
gence of a dispute, to its arbitration, will be developed. 


e@o 


ON FEBRUARY 17 and 18 the Association will be host to delegates 
from some fifty countries who will meet under the auspices of the 
American Bar Association. Amos J. Peaslee, a member of the 
Association, is chairman of the subcommittee in charge of local 
arrangements for the meeting. 











The Calendar of the Association 


February 3 


February 4 


February 5 


February 6 


February 10 


February 11 


February 13 


February 18 


for February 


(As of January 15, 1947) 


Meeting of Section on Labor Law 


Dinner Meeting of Committee on the Surrogates’ | 


Courts 
Meeting of Committee on Uniform State Laws 


Meeting of Committee on State Legislation 
Dinner Meeting of Committee on Unlawful Practice of 
the Law 


Dinner Meeting of Executive Committee 

Meeting of Committee on Trade-Marks and Unfair 
Competition 

Meeting of Section on Wills, Trusts and Estates 


Dinner Meeting of Committee on Professional Ethics 

Meeting of Committee on the Municipal Court of the 
City of New York 

Meeting of Committee on Criminal Courts, Law and 
Procedure 


Dinner Meeting of Committee on Law Reform 
Dinner Meeting of Committee on International Law 


Stated Meeting of Association and Buffet Dinner— 
6:15 p.m. 
Meeting of Committee on State Legislation 


Dinner Meeting of Committee on Insurance Law 
Meeting of Committee on Criminal Courts, Law and 
Procedure 


Meeting of Section on Corporations 

Meeting of Committee on Junior Bar Activities 
Meeting of Committee on State Legislation 
Demonstration of Arbitration Practice and Procedure 
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February 19 


February 20 


February 24 


February 25 


February 26 


February 27 


February 28 
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Forum on Housing 
Meeting of Committee on Admissions 
Dinner Meeting of Committee on Real Property Law 


Meeting of Committee on Foreign Law 

Meeting of Section on Federal Practice 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Meeting of Committee on Criminal Courts, Law and 
Procedure 


Meeting of Library Committee 
Round Table Conference preceded by dinner of the 
Special Committee on Round Table Conferences 


“Intelligence and Foreign Policy.” Address by Major 
General William J. Donovan. Buffet Dinner, 6:15 
P.M. 

Meeting of Committee on State Legislation 


Meeting of Section on Trials 
Meeting of Committee on Criminal Courts, Law and 
Procedure 


Meeting of Committee on Federal Courts 


Meeting of Section on Taxation 





The President’s Letter 


To the Members of the Association: 


The first Bar Association Twelfth Night Party on January 6th 
drew something over three hundred participants. Everyone 


seemed to enjoy themselves, even the lone brief writer who was : 


lured or driven from a conference room by the music, and good- 
naturedly added his voice to the melody. There certain opportu- 
nities for improvement on future Twelfth Nights were revealed. 
One lies in restraining the commuters and early retirers from 
leaving just as the fun is really starting. Those who did not stay 
for the singing by and with Judge Wallace which lasted until 


after midnight may have gained a little sleep but missed a rare 


treat. 


The subcommittee of the Committee on Entertainment which 77 
has charge of the preparations for Association Night, March 26th, 7 
at the Hotel Astor, is hard at work. They have already had some 
bright ideas and heard from quite a few volunteers for participa: 7 


tion. However, they need more ideas and more volunteers. I 
you know of anyone who has ability in writing, singing or acting 


please communicate with Samuel Ross Ballin, 15 Broad Street. 7 
The Committee particularly wants tips from members of the : 
ability of other members. If you know of some hidden genius, 7 


please turn the spotlight on him. 


There will be some serious business at the Stated Meeting on 7 
February 11th, as well as a light-hearted buffet supper before it. 7 
I hope that the attendance will excel even the gratifying number 
at the December meeting. The amendments to the Constitution 


and By-Laws referred to in my letter for January will come before 


the meeting. There will also be presented the details of the pro- | 
posed contract for structural alterations in the Association build- 7 
ing designed to eliminate the fire hazard and provide for some [7 
of the positive and immediate necessities. Finally, there will be 7 
several interim reports and recommendations from two special |] 


committees for action by the Association. 


HARRISON TWEED 
January 17,1947 
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Recent Developments in Pleading 
and Practice 


By Haro.p R. MEDINA 


For the fourth time it is my privilege to address this Association 
on the subject of “Recent Developments in Pleading and Practice 
in the State of New York,” prior addresses having been made, 
after respective intervals of two years, in 1941, 1943 and 1945.” 
Despite the continuance of World War II during a part of the 
period now under consideration, and despite the confused and 
chaotic economic conditions which have prevailed since the end 
of hostilities, the course of procedural reform has run on without 
abatement, largely due to the painstaking and thorough work of 
the Judicial Council, in cooperation with various committees of 
the leading Bar Associations. 

From the mass of material thus available it has been difficult 
to make a choice of subject matter for this address. Some of the 
changes are so comprehensive that they might well be the subject 
of separate, detailed discussion. In any event, there has been se- 
lected for treatment on this occasion a variety of subjects which 
it is thought are the most interesting and important. Every lawyer 
should make it a point to study the text of the new and amended 
sections of the Civil Practice Act and the new and amended Rules 
of Civil Practice, referred to below, and also the very comprehen- 
sive and detailed reports of the Judicial Council, the Law Revi- 
sion Commission and other bodies responsible for recommending 
the various changes. 


JURISDICTION OF COURTS 


A number of vitally important amendments have been made 
in the law relating to service by publication, service out of the 


Editor’s Note: Mr. Medina, a former chairman of the Executive Committee of the 
Association, is the author of numerous works in the field of procedure and a fre- 
quent contributor to law reviews. He has been Associate Professor of Law at the 
Columbia University Law School since 1925. The article published here is a 
lecture delivered by Mr. Medina at the House of the Association under the auspices 
of the Committee on Post-Admission Legal Education. 
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state in lieu of publication and personal service without the state 
without an order. 







SERVICE BY PUBLICATION 









Old Section 232 has been repealed and there has been substi- 
tuted in its place three new sections, Section 232, Section 232-a 
and Section 232-b. These three new sections respectively define 
when, against whom and upon what papers an order for service 
of summons by publication may be made. 

Section 232, in describing the actions in which publication may 
be made sets forth three subdivisions; the first relates to matri- 
monial cases; the second to actions where the complaint demands 
judgment excluding defendant from a vested or contingent in- 
terest in or lien upon specific real or personal property, and allied | 
matters; and the third to an action for a sum of money only where | 
there has been a levy upon property of the defendant within the |~ 
state pursuant to a warrant of attachment. 

The persons against whom publication may be made, as enu- 
merated in Section 232-a, are largely those specified in the old 
Section 232. Certain changes, however, require comment. With 
reference to a resident of the state, Subdivision 7 has been assimi- 
lated to the attachment practice by including as a ground for pub- 
lication the fact that a resident “is about to depart” from the state, |— 
so that it is no longer restricted to instances where the resident | 
“has departed” or keeps himself concealed within the state for the F 
purpose of defrauding creditors or avoiding service of summons. | 

The old provisions relative to domestic corporations are elimi- 
nated because of the fact that service, in all cases where the name 
of the domestic corporation is known, may now be made upon the 
Secretary of State. 

There is an entirely new subdivision (Subdivision 4) which 
permits publication where the defendant is a domestic corpora- 
tion “whose name remains unknown to the plaintiff after diligent | 
inquiry, or after diligent inquiry the plaintiff is unable to ascer- 
tain whether the defendant is a domestic corporation.” 
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SERVICE OUT OF THE STATE IN LIEU OF PUBLICATION 


Section 233 has been clarified by adding the word “Personal” 
to the title and by including, in the body of the section, the words 
“in the same manner as if such service were made within the state” 
so as to bring the language in line with other sections. 


PERSONAL SERVICE WITHOUT THE STATE 
WITHOUT AN ORDER 


Here we find the most important of all the changes made in the 
period under discussion. It is now permitted to serve a resident 
without the state and without any order permitting such service, 
as the basis for a personal judgment. This new type of service is 
only available, however, in actions for a sum of money and in the 
other types of actions defined in the first and second subdivisions 
of Section 232 above described, that is to say matrimonial actions 
and actions involving vested or contingent interests in or liens 
upon specific real or personal property and allied matters. This 
provision has been the subject of considerable criticism, based 
largely upon the supposed hardship to a resident who is thus 
served in some distant part of the country. While this question of 
policy may be debatable, it is believed that thoughtful persons 
will agree that it is decidedly a step in the right direction. 

On the subject of power there is not the least shadow of doubt 
that the new provision is constitutional and in every way valid. 
The fact that the defendant must be a resident of the state brings 
this law within one of the traditional bases for personal jurisdic- 
tion and the personal service upon the defendant obviously gives 
him adequate notice and opportunity to defend, so that there can 
be no question of any deprivation of due process. 

Curiously enough some have thought that this exercise of juris- 
diction was in some way an innovation. A letter was recently re- 
ceived from a correspondent who had these comments to make. 


“The change accomplished by new Section 235 sets up 
a somewhat new concept in the law of jurisdiction. It stems 
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from the decision of the United States Supreme Court in 
the case of Milliken v. Meyer (311 U.S. 457) which held 
that the residence of the defendant within the state issuing 
process was sufficient to give the courts of the state in per- 
sonam jurisdiction, irrespective of the fact that process was 
served beyond the territorial boundaries. This departure 
from old-fashioned notions of jurisdiction may create a 
temporary furore but a sensible realization of the needs of 
the times flowing from the change in the habits of the 
American people as well as the vast improvement in their 
methods of transportation from state to state will soon re- 
concile old-fashioned lawyers to the change.” 


Even the Judicial Council comments that Section 235 as 
amended “would take advantage of the decision of Milliken v. © 
Meyer.””* 

As a matter of fact there is absolutely nothing new about this 7 
assertion of personal jurisdiction against a resident. Doubtless 
the word “resident,” in accordance with the interpretation of F 
similar statutes, will be construed as referring to a person domi- t : 
ciled within the state. Both in the Restatement of the Law of [7 
Conflicts and in the statements of text writers and in decisions of 
the courts of this and other states the position has been uniformly | 
taken that service out of the state was a proper basis for personal 7 
jurisdiction against one domiciled in the state of the forum, pro- | 
vided there was adequate notice and opportunity to defend. = 

The bill as proposed by the Judicial Council in 1945 and as 
passed by the Legislature went one step further.’ It permitted ‘ 
service by publication “where the defendant is a resident of the 
state, and the complaint demands judgment for a sum of money |/ 
only.” Under the bill as thus recommended and passed it would 77 
have been possible to proceed by publication against a resident in [7 
an action for a sum of money only, even if there had been no prior 7 
attachment and levy. The in personam jurisdiction thus confer- 
red would have been unassailable upon the principles above dis- | 
cussed. Furthermore, the vexing question of whether the then 7 
existing sections of the Civil Practice Act should be interpreted ‘ 
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as permitting such service would have been put at rest." This clari- 
fication, or expansion of jurisdiction if it be such, seems not to be 
subject to any serious objection. Objection was made, however, 
and the Governor vetoed the bill in its entirety,’ as this portion 
was not separately before him. The effect of all this, as a practical 
matter, is to eliminate the possibility under existing law of serv- 
ing a resident defendant by publication in an action for a sum 
of money only without first obtaining an attachment and making 
a levy thereunder. In view of the present Section 235 above dis- 
cussed, the overall result would seem to be sufficiently satisfac- 
tory. 

There is a further question which may be answered by applying 
the familiar and well established principles which were reaf- 
firmed in the Milliken case. In an action for a sum of money only 
in which property of defendant has been attached or in a divorce 
case, Sections 232 and 232-a plainly permit service by publication 
under certain defined circumstances, against a resident defend- 
ant. What is the nature of the jurisdiction thus conferred? Sup- 
pose the action is to recover on a $10,000 promissory note, and the 
property attached is of the value of only $500. The default judg- 
ment would be for the full amount and an execution could be 
levied upon any property of defendant within the territorial lim- 
its of the county or countries in which execution was issued. Simi- 
larly a default judgment in the divorce case could include ali- 
mony and the judgment for alimony would be a valid and en- 
forceable personal judgment. The reason is that defendant in 
each case is a resident. While Section 232, 232-a and 232-b, re- 
lating to service by publication contain no provisions as to the 
effect of the service, the same may be said of Section 235 and the 
Sections relating generally to the service of process. Where the 
constitutional basis for personal jurisdiction exists the courts, in 
the absence of some special and unusual legislative pattern,” will 
give the judgment the validity and effect of a personal judgment. 

Let us suppose that a summons alone is served upon a resident 
out of the state pursuant to Section 235, which plainly requires 
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“that a copy of the verified complaint must be annexed to and 
served with the summons.” Suppose the complaint is unverified, 
or that the summons is served alone and without any complaint 
whatever. Will such omissions constitute a jurisdictional defect 
or may they be corrected, with or without an order? 

Here we have a question of “jurisdiction” fundamentally dif- 


ferent from the one first above discussed. The question now has to | 
do with a self-imposed limitation on jurisdiction, that is to say | 


a limitation not arising out of the Constitution of the United 
States but imposed by the state of its own accord. As far as power 


is concerned, the State of New York is doubtless competent | 


through its legislature and its courts to assert personal jurisdic 
tion over one of its domiciliaries without the state, by the service 
of a summons alone. Accordingly, we have a simple question of 
statutory interpretation and it is familiar law that matters of 
policy have great weight in connection with such interpretation. 
In all probability, the courts of this state would be disposed to 
take a strict view of the matter and to hold that a failure substan- 
tially to comply with the statute was a jurisdictional defect. If 
such an interpretation were to prevail, a resident defendant out 
of the state might simply disregard a summons served upon him 
without a verified complaint annexed thereto, as required by Sec- 
tion 235. He could also, if he chooses to do so, move to set aside 
the service for failure to comply with the statute. Wherever serv- 
ice of process is void a defendant has this choice of remedies in 
New York. 

A more difficult question would arise if the summons and the 
verified complaint were separately served or if it were otherwise 
plain that the complaint was not “‘annexed” to the summons. If 
they were both served as part of the same transaction, it seems 
highly improbable that the courts would consider that the service 
was in any way defective. 

Those disposed to criticize the new provisions of Section 235 
foresee controversies over domicile, with the attendant inquiry 
into intent and bona fides, such as has caused so much trouble in 
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the field of matrimonial litigation since the Williams cases.’ Per- 
haps this may be so; but controversies over domicile present no 
new or unusual problem. Indeed, the questions presented are 
identical with those now arising under the sections of the Civil 
Practice Act relating to attachments and also other sections, such 
as Section 543 relative to judgments by confession.* 

It is anticipated that Subdivision 4 of the new Section 232-a 
will cause some difficulty and confusion. While it is stated that 
this subdivision will be used principally in actions involving 
specific interests in real or personal property,’ the subdivision 
contains no such limitation. Furthermore, it would seem not un- 
likely that attorneys for plaintiffs will have some difficulty in 
adequately designating the defendant intended and will also find 
it far from easy subsequently to straighten out the record in order 
that the ultimate judgment may be properly entered against the 
defendant intended. 


THIRD PARTY PRACTICE 


Within the memory of at least a few of those present a mis- 
joinder or defect of parties was subject to demurrer if the defect 
appeared upon the face of the complaint. The demurrer raised 
an issue of law, a note of issue was filed and in the course of time 
this issue was solemnly and separately determined. An appeal not 
infrequently followed and the whole machinery of justice gradu- 
ally became pretty well stalled. The strict rule of waiver which 
applied to a misjoinder or defect of parties if not promptly at- 
tacked increased the chaos. Both the bench and bar seemed far 
more interested in the machinery than in obtaining a clear under- 
standing of the problems of parties and how they should be solved 
in the interests of justice. This led to constant tinkering with the 
superficial aspects of the subject, while leaving untouched the 
central core of ambiguity and uncertainty. 

The Judicial Council finally submitted a comprehensive 
scheme for modernizing the whole subject of Party Practice, 
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based in many particulars upon various portions of the Federal 
Rules of Civil Procedure. This new procedural device has been 
adopted in its entirety and is now law. 

In the limited time available it is necessary to confine the dis- 
cussion of details to the new Third Party Practice. One or two 
observations of a general character may, however, be helpful. 
Whether or not a defect or misjoinder of parties appears upon the 
face of a pleading it is no longer necessary to attack such defect or 
misjoinder within any specified time. Rule 102 now contains two 
separately numbered subdivisions, the first of which covers the 
subject of indefiniteness and uncertanity. The second subdivision 
relates specifically to the subject of what is now called “nonjoin- 
der or misjoinder of parties.’”” One should at once get in the habit 
of discarding the old terminology of “a defect or misjoinder of 
parties.” This second subdivision defines the motion to be made, 
provides for a stay of proceedings where circumstances make a 
stay desirable, permits the use of affidavits where the defect does 
not appear on the face of the pleading under attack and gives the 
court discretion to defer the hearing and determination of the 
motion until the trial. Rule 105, which requires certain motions 
to be made within twenty days after the service of the pleading to 


which the motion is addressed, has been amended so as to apply, : 


in the case of Rule 102, only to subdivision 1 relative to indefin- 


iteness and uncertainty. Section 278 has been amended so as to |~ 


eliminate the automatic waiver in so far as it related to the subject | 


of parties. 
The motion under Rule 102 will of course never result in a 


dismissal. This motion is of a regulatory character. When suc- | 


cessfully made it will cause the adversary to serve a new pleading 
which includes the party or parties improperly omitted or ex- 


cludes the party or parties improperly joined. Where the order | 


thus made, as a result of a motion under Rule 102, is not complied 
with, the next remedy is the motion to dismiss. Under the new 
practice this procedure is governed by Section 193 and Section 
190. The latter is an old friend and covers the motion to dismiss 
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for failure to prosecute, which has now been appropriately 
amended to fit into the scheme of the new Party Practice. 

So much for preliminaries. Let us now examine with some care 
the group of provisions which constitute the new Third Party 
Practice. They constitute a superb piece of draftsmanship and 
have the virtue of coining new words to define the various cate- 
gories of parties so that the old ambiguities may in the course of 
time disappear, while at the same time constructing a new ma- 
chine sufficiently strong and sufficiently flexible to turn out the 
work. 

Just as in the case of the phrase “substituted service” so in the 
case of the phrase “third party practice” the words are used some- 
times with one meaning and sometimes with another. Thus the 
expression “third party practice” in a general way means that 
body of procedural rules which governs the bringing in of third 
parties either on their own initiative or against their will. It is 
in this general sense that the phrase is used as a heading for this 
portion of the address. On the other hand, the Civil Practice Act 
has now established “third-party practice” in a new, limited and 
specific way, precisely the same as has been done in the case of 
“substituted service,” which under the Civil Practice Act means 
a particular and specific kind of “substituted service.” In other 
words “third-party practice” in the limited sense of the Civil 
Practice Act is the practice defined and set forth in the new Sec- 
tion 193-a, entitled “Third-party practice.” The use of the hy- 
phen will perhaps serve to fix this point on one’s memory. Ac- 
cordingly we may start by saying that the practice formerly known 
as ““impleader’’—not to be confused with “interpleader” (Sections 
285, ff.)—is now known and described as “third-party practice.” 

Using Third Party Practice in the general sense, the old scheme 
which was altered by the Legislature in 1946, as above stated, in- 
cluded Section 192 for adding or dropping parties, Section 193, 
Subdivision 1, for adding parties where necessary for a complete 
determination of the cause; Section 193, Subdivision 2, for adding 
parties who are or will be liable over, commonly known as im- 
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pleader; Section 193, Subdivision 3, relative to intervention, 
which prescribed a method for adding a person not a party on his 
own application on the ground that he had an interest in the 
subject matter; and Section 193, Subdivision 4, for adding parties 
to obtain complete jurisdiction over all owners interested in an 
action for damages to real property on the application of the per- 
son to be held responsible. 

The changes in the entire field were accomplished by the repeal 
of old Section 193 and the enactment of new Sections 193, 193-a, 
193-b and 193-c, and ancillary amendments to Sections 180, 192, 
264, 278 and 474. Rules 102 and 105 have been amended and a 
new Rule 54 added. 

The new Section 193 contains three subdivisions. Subdivision 
1 sets up two categories of parties and defines each category. ‘The 
first category is of an “indispensable” party, defined as a person 
whose absence will prevent an effective determination of the con- 
troversy, or whose interests are not severable and who would be 
inequitably affected by a judgment rendered between the parties 
before the court. The second category is of a “conditionally neces- 
sary” party, defined as a person who is not an indispensable party 
but who ought to be a party if complete relief is to be accorded 
between those already parties. 

Subdivision 2 sets up the procedure for bringing in indispen- 
sable and conditionally necessary parties. With respect to an in- 
dispensable party, the court must order him brought in. Ifa party 
fails or neglects to do so after a reasonable time, the court must 
dismiss the action without prejudice. With respect to a condi- 
tionally necessary party, the court must also order him to be 
brought in, if he is subject to the jurisdiction of the court and can 
be brought in without undue delay. However, the court has dis- 
cretion to proceed without him if his addition would cause undue 
delay, or if jurisdiction can be acquired over him only by consent 
or voluntary appearance. If a party fails to bring in a condition- 
ally necessary party after a reasonable period granted to him to do 
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so, the court in its discretion may dismiss the action without prej- 
udice. 

Subdivision 3 provides that the section in its entirety shall be 
applicable to all actions, whether legal or equitable. It will be re- 
called that old Section 193, Subdivision 1 was only applicable to 
actions in equity.” 

The new Section 193-a contains six subdivisions. It is entitled 
“Third-party Practice.” It is intended to simplify and liberalize 
what formerly was 193 subdivision 2, and to eliminate therefrom 
many of the unjustifiable limitations, and much of the confusion 
found in the construing decisions. Under the old practice, a party 
was obligated to show that a third person “is or will be liable to 
such party,” and upon such showing he could obtain an order 
that such third person be brought in. The old practice required 
an application to the court, and was limited by decisions to a 
claim which for all practical purposes had to be identical with 
plaintiff's claim against defendant.” Since the third party was not 
a party to the application, he could then apply to the court to re- 
examine the issue previously determined without him. This often 
required two applications to the court. Under the new practice 
a third-party is brought in without any application to the court. 

Subdivision 1 provides that after service of his answer, a de- 
fendant may bring in a third-party who is or “may be” liable to 
him, by merely serving a summons and copy of a verified com- 
plaint designating himself as “third-party plaintiff,” and the new 
party as “third-party defendant.” The only requirement is that 
the claim against the third-party must be related to the main ac- 
tion by a question of law or fact common to both controversies. 
This eliminates the old requirement of identity of claim. 

Subdivisions 2 to 6 set forth the procedure to be followed after 
such third-party is brought in. Subdivision 2 permits him to 
answer the claim asserted against him, and serve copies of his 
answer upon the third-party plaintiff's attorney and the plaintiff's 
attorney within twenty days of the service of the third-party com- 
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plaint upon him. It permits him any defense which he has against 9 
plaintiff's original claim, which was not permitted under the old 
practice. It gives him, for the purpose of contesting plaintiff's 
claim, all the rights against the plaintiff that any party to an 
action would ordinarily have, including the right to appeal, 
another right which he did not have under the old practice. 
Subdivision 3 permits plaintiff to amend his pleading to assert 
against the third-party defendant any claim which plaintiff might | 
have asserted against him originally had he been joined as a de- 
fendant. If plaintiff so amends his pleading, the third-party de- 
fendant may assert a counter claim against the plaintiff. 3 
All of the foregoing (subdivisions 1, 2 and 3) may be accom- 





and in so doing, the court is authorized to consider whether the 
new controversy will unduly delay the determination of the main 
action or prejudice any party to the action. Such motion to dis- [7 
miss may be made by plaintiff or the third-party defendant, after 
the third-party defendant has appeared, upon notice to all parties 
who have appeared. 

Subdivision 5 regulates the rendition of a verdict in a case 
when a verdict in plaintiff's favor against the third-party plaintiff 
might be rendered upon a ground which would not support the 
claim asserted by the third-party plaintiff against the third-party 
defendant, and permits the court to instruct the jury to make, in 
addition to a general verdict, appropriate special findings with 
respect to the ground of the third-party plaintiff's liability. 

Subdivision 6 extends the “third-party practice” to a third- 
party defendant as well as to the plaintiff, and permits a third- 
party defendant to bring in a new third-party and permits a plain- 
tiff, when a counterclaim is asserted against him, the same right. 


plished merely by the service of papers and without application 4 
to the court. 4 
Subdivision 4 provides for the first application to the court, and . 
permits the court in its discretion to dismiss the third-party com- } 
plaint without prejudice, or order a separate trial, or make such 7 
other order as may be necessary to further justice or convenience, : 4 
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The new provisions specifically applicable to Third-party Prac- 
tice are to be found in the new Rule of Civil Practice 54. This rule 
prescribes the form of the summons issued by “the third-party 
plaintiff” against “the third-party defendant”; a verified com- 
plaint must be served with such summons, “together with copies 
of all pleadings in the action.” Copies of the summons and com- 
plaint of the third-party plaintiff must also be served upon the 
plaintiff or his attorney. The name of the third-party defendant 
shall be added to the title of the action. Finally, to take care of 
cases where “the plaintiff” or ‘a third-party defendant” wishes to 
bring a “third-party action,” it is directed that the prescribed 
form of summons “shall be amended accordingly.” 

For the sake of clarity it may be well at this point to identify 
the various several procedural aspects of this somewhat compli- 
cated subject, and then pull them together. 

Where “proper’’ parties have been joined, even though they 
may be merely “formal” or “nominal” parties, there is no plead- 
ing error to correct. If an “indispensable” party has been omitted 
he must be joined or the proceeding must ultimately be dismissed 
without prejudice. If a “conditionally necessary”’ party has been 
omitted he should be joined, but the court has power to proceed 
if it should prove impossible to bring him in. ““Cross-claims”’ be- 
tween those already parties to an action are freely allowed pur- 
suant to Section 264 and “counterclaims,” pursuant to Sections 
266-271, inclusive. “Third-parties” are impleaded by the new 
procedure defined in Section 193-a and Rule 54. Those not al- 
ready parties who desire to be made such may use the remedy of 
“intervention” provided by Section 193-b.” In the case of adverse 
claimants there is the remedy of “‘interpleader” by separate action 
or by motion in a pending action, as provided in Sections 285-287 
inclusive. Certain rights to contribution as between joint tort- 
feasors after judgment are regulated by Section 211-a. The vari- 
ous Sections and Rules which govern these allied matters have 
created a series of procedural devices for bringing about certain 
practical results. If they can be studied and examined as mecha- 
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nisms or tools, such as one would find in a well planned factory, 
practitioners will come to use them with more skill and dispatch. 

It is a pity that someone has not yet figured out a means of 
bringing into one action all those persons who may be liable for 
damages in an automobile accident. It will be recalled that as far 
back as 1928 there was added to the Civil Practice Act Section 
211-a which permitted contribution by one joint tortfeasor 
against another where a money judgment had been recovered 
generally against two or more defendants in an action for a per- 
sonal injury or for property damage and one of the judgment 
debtors has paid more than his pro rata share of the judgment. A 
very serious attempt was made so to construe this section as to 
permit, in an action by a single plaintiff against a single defend- 
ant, an application by defendant to bring in as parties defendant 
the owners or operators of other automobiles involved in the 
accident. The Court of Appeals in Fox v. Western New York 
Motor Lines, Inc. 257 N. Y. 305 (1931) held that this procedure 
was not permitted by Section 211-a.” A reading of the many de- 
cisions in the various departments, which preceded the decision 
of the Court of Appeals in the Fox case, plainly indicates the very 
substantial practical advantages to be obtained from the pro- 
cedure of bringing the other parties in.* A number of bills were 
introduced in the Legislature following the decision by the Court 
of Appeals in the Fox case* but there were so many practical diff- 
culties that none of these bills proved satisfactory. Perhaps a solu- 
tion will some day be found. It may that things are better left as 
they are. In any event, it is well to bear in mind that none of the 
provisions above discussed in connection with Third Party Prac- 
tice have any relation to the situation presented in the Fox case. 


ACTIONS AGAINST PARTNERS OR PERSONS 
JOINTLY LIABLE 


We turn now to certain miscellaneous changes made in 1945. 
After Section 229-a was added to the Civil Practice Act in 1938, 
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permitting an action of any type to be brought against a partner- 
ship and authorizing service of process on less than all of the 
partners, it was found that certain further changes were desirable 
and that there should be a closer corelation between the proce- 
dure prescribed in the case of partnerships and that used in ac- 
tions against persons jointly liable, as prescribed by Article 73 of 
Civil Practice Act. 

Accordingly Section 229-a was repealed and a new Section 
222-a has taken its place. The new section is entitled “Action or 
proceeding in partnership name,” and it provides that ““I'wo or 
more persons carrying on business as partners may sue or be sued 
in their partnership name whether or not such name comprises 
the names of the persons.” This accomplished a major change, in 
line with Rule 17 (b) of the Federal Rules of Civil Procedure. Ac- 
cordingly, an attorney has the alternative, with respect to a part- 
nership plaintiff or a partnership defendant, to include the names 
of each of the partners or to use the partnership name alone. As 
it is often difficult to locate with accuracy the names of all the 
partners, and as it is still possible to use all the names where they 
are available, this change is a distinct improvement in the prac- 
tice. 

Section 222-a also contains provisions to the effect that service 
of summons or other process upon any one or more of the partners 
shall permit execution and collection of the judgment “out of the 
real and personal property of the partnership and out of the real 
and personal property of the person summoned, whose name 
shall be endorsed on the execution.” 

A further change, while desirable in every way, has led to an 
inadvertent error of some consequence in one of the sections ap- 
plicable to actions against joint debtors. 

In the formulation of the new Section 222-a relative to partner- 
ships it was found that the old method of marking on the docket 
the words ‘not summoned” against the names of those partners 
upon whom summons was not served would now be putting the 
cart before the horse. Accordingly, the old practice was elimi- 
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nated and in lieu thereof Section 222-a now provides that the 
clerk with whom the judgment-roll is filed must write upon the 
docket opposite the name of each defendant upon whom the sum- 
mons was served, the word “summoned.” 

In the correlation of the provisions relative to partnerships with 
the article relating to “Actions against persons jointly liable,” 
Section 1197 was amended so as to permit this procedure in any 
action, “legal or equitable” against two or more defendants upon 
“a joint obligation, contract or liability.” This greatly broadened 
the scope of old Section 1197. The revision appropriately 
amended Sections 1197, 1198, 1199 and 1200 with the intention 
of making the procedure substantially identical with that against 
partners. In other words it was doubtless the intention to permit 
a judgment in such an action and an execution collectible against 
property of any defendant upon whom the summons was served 
and any property owned jointly by a defendant upon whom sum- 
mons was served and other defendants jointly liable with him. 

It would seem that, by inadvertence, the amendment to Section 
1199 failed in part to take cognizance of the fact that judgment 
docket now contains a designation of the persons “summoned” 
rather than a designation, as formerly, of those “not summoned.” 

The point may best be understood by comparing the reading 
of old Section 1199 with new Section 1199. The old Section is as 
follows: 


“Execution; indorsement; enforcement. An execution 
upon such a judgment must be issued, in form, against all 
the defendants; but the attorney for the judgment creditor 
must indorse thereupon a direction to the sheriff contain- 
ing the name of each defendant who was not summoned 
and restricting the enforcement of the execution, as pre- 
scribed in this section. An execution against the person 
issued upon such a judgment shall not be enforced against 
the person of a defendant whose name is so indorsed there- 
upon. An execution against property issued upon such a 
judgment shall not be levied upon the sole property of 
such a defendant; but it may be collected out of the real 
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and personal property owned by him jointly with the 
other defendants who were summoned, or with any of 
them, and out of the real and personal property of the 
latter, or of any of them.” 


The new Section reads as follows: 


“Execution; indorsement; enforcement. An execution 
upon such a judgment must be issued, in form, against all 
the defendants; but the attorney for the judgment creditor 
must indorse thereupon a direction to the sheriff contain- 
ing the name of each defendant who was summoned. An 
execution against the person issued upon such a judgment 
may be enforced as provided by law against the person of 
a defendant whose name is so indorsed thereupon. An 
execution against property issued upon such a judgment 
may be levied upon the sole property of a defendant whose 
name is so indorsed thereupon; and it may be collected 
out of the real and personal property owned by him 
jointly with the other defendants who were summoned, or 
with any of them, and out of the real and personal prop- 
erty of the latter, or of any of them.” 


It will be observed that the “defendant whose name is so in- 
dorsed thereupon” is now a person “summoned” rather than a 
person “‘not summoned.” Accordingly, the word “him,” accord- 
ing to the literal reading of the new Section can only mean a 
defendant “summoned.” The result is that if the Section is to be 
interpreted literally, there is now no provision authorizing the 
collection of a judgment upon issuance of an execution in an 
action against persons jointly liable, out of property owned by a 
person summoned jointly with other defendants who were not 
summoned. Perhaps the courts realizing that the error was inad- 
vertent, may construe the Section as it was doubtless intended to 
be written. In any event, this phraseology should be clarified by 
the present Legislature. 

Other changes relative to this same general subject, including 
changes in the Justice Court Act, will not be discussed as they are 
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EXTENSION OF TIME AFTER CORRECTIVE OR 
REGULATORY MOTION 


One of the most vexatious ambiguities arose out of conflicting 
interpretations of Section 283 as it read before the amendment 
by the Laws of 1945, Chapter 247, which took effect on March 
24, 1945. It will be recalled that, from the time the Civil Practice 
Act first took effect, this Section provided that “if objections toa 
pleading, presented by motion be not sustained, the moving 
party may serve an answer or reply * * * as a matter of right, after 
the decision of the motion and before the expiration of ten days 
after service of notice of the entry of the order deciding the 


motion,” unless the objections were found to be frivolous. Any- | 


one reading this section would suppose that it related to any type 
of motion which contained objections to a pleading, whether 
these objections were in the nature of the old demurrer or 
whether they were in the nature of a corrective or regulatory 
motion such as one to make the pleading more definite and cer- 
tain, to strike out matter as scandalous, repetitious or otherwise 
improper. Unfortunately, the situation became complicated by 
the fact that Section 237 relative to appearances provided in 
substance that the defendant’s appearance must be made by the 
service of a notice of appearance, a copy of an answer or “a notice 
of motion raising an objection to the complaint in point of law,” 
and it had been repeatedly held that a motion to make more defi- 
nite and certain or a motion to strike out irrelevant, redundant, 
scandalous or repetitious matter did not constitute an appear- 
ance. Accordingly, in a case where a motion to make more definite 
and certain was made on the last day to appear or answer, the 
plaintiff's attorney returned the papers and proceeded to enter 
judgment by default. This was in 1923 in the case of 255 Fifth 
Avenue Corporation v. Freeman, 120 Misc. 472, and the Court 


all described in detail in the comprehensive recommendations § 
contained in the 11th Annual Report of the Judicial Council.” 
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held that the service of the motion papers did not entitle the de- 
fendant to the extension under Section 283. This was affirmed 
without opinion by the Appellate Division, First Department, 
207 App. Div. 842 and the decision was cited with approval in 
1928 in Shipley v. Schmitzer, 224 App. Div. 732. The Appellate 
Division of the Second Department held the other way in 
DeGroat v. Brooklyn Daily Times, 203 App. Div. 783. 

To resolve this conflict and to establish a more reasonable rule, 
which might not serve as a mere trap for the unwary, the Legisla- 
ture, as above stated, in 1945 amended Section 283 so that it now 
gives the automatic extension where “objections to a pleading, 
presented by motion for judgment or by corrective or regulatory 
motion, be not sustained.” 

In this connection it may be well to express the thought that 
a statutory scheme which defines a motion for judgment addressed 
to the complaint as an appearance and a motion addressed to the 
complaint for the correction of a defect therein as not an appear- 
ance is overtechnical and unwise. The whole subject of appear- 
ances and jurisdiction is technical enough as it is. Doubtless the 
problem is not as simple as it sounds and there are many ramifi- 
cations. It would seem, however, that the subject could profitably 
be reexamined. 


WAIVER OF JURY TRIAL 


Another amendment of real practical significance was made 
in 1945 to Subdivision 5 of Section 426, which applies only to the 
five counties of the City of New York. This subdivision regulates 
the procedure in connection with the demand for a jury trial and 
the manner in which a jury trial may be waived. It is long, techni- 
cal and confusing. Much of the trouble was caused by the fact 
that the subdivision, prior to 1945, required the service of a 
separate demand for a jury trial simultaneously with a note of 
issue. This was held by the First Department, Appellate Division, 
to be a final and irreparable waiver irrespective of inadvertence 
or excusable error.” The Second Department, Appellate Divi- 
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sion, however, held that the Court had the power to relieve a 
party from such a waiver, where it could be shown that it was due 
to inadvertence or excusable error and had caused no undue 
delay or prejudice to the rights of any other party to the action.* 

Subdivision 5 of Section 426 as amended permits “demand for 
trial by jury” to be part of the note of issue and the conflict be- 
tween the two Departments is resolved by the addition of the 
following sentence at the end of the subdivision: ““The Court in 
its discretion may relieve a party from a failure to comply with 
the provisions of this subdivision if no undue delay or prejudice 
to the rights of another party would result.” 

It may not be out of place to sound a note which has been re- 
ferred to in practically every one of the prior addresses of this 
series. Either one is a believer in the jury system or one is not. | 
happen to be one of those who not only believes in the system but 
who regards it as one of the greatest bulwarks of American liber- 
ties and one which has more than almost any other provision of 
law to do with the proper functioning of the democratic process. 
In recent years a desire for expedition of judicial business, a desire 
to get convictions in criminal cases at any cost and, to some extent, 
a belief on the part of the property class that juries are not en- 
tirely fair to it has led to a series of laws, of which Subdivision 5, 
of Section 426, just above discussed, is a typical example restrict- 
ing and, as I think, emasculating the jury system. In particular 
protest is made against the blue ribbon juries and against the 5-6 
verdicts. There is no point in elaborating on this subject on this 
occasion, but it seems elementary that a jury should be a true cross 
section of the community and that a jury is a jury of twelve, the 
unanimous judgment of all of whom can alone determine ques- 
tions of fact. To permit ten members of a jury of twelve forthwith 
and without discussion to impose their will upon the other two is 
neither sensible nor, in the long run desirable. Perhaps disagree- 
ments may thus be reduced toa minimum. Doubtless the decision 
by a judge without a jury is commonly made with more expedi- 
tion and dispatch. But the sacrifice of the traditional give and 
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take as between twelve representative members of community 
life, in a discussion in which all may participate so that the views 
of this cross section may be truly represented, is not only tradi- 
tional but also sound and valuable. It is seldom right to alter 
fundamental principles on the ground of so-called expediency. 


NEW SECTION 112-g 


In 1946 a new section was added to the Civil Practice Act, read- 
ing as follows: 


“§112-g. Tender of benefits by party rescinding transac- 
tion. A party who has received benefits by reason of a 
transaction voidable because of fraud, misrepresentation, 
mistake, duress, infancy or incompetency, and who, in an 
action or proceeding or by way of defense or counterclaim, 
seeks rescission, restitution or other relief, dependent 
upon a determination that such transaction was voidable, 
shall not be denied relief because of a failure to tender be- 
fore judgment restoration of such benefits; but the court 
may make a tender of restoration a condition of its judg- 
ment.” ~ 


The purpose of this section was to make applicable to actions 
at law the same rules applied in courts of equity that no action 
for a rescission of a transaction voidable because of fraud, misrep- 
resentation, mistake, duress, infancy or incompetency would fail 
because of a failure to tender, before judgment, restoration of the 
benefits received in connection with the transaction sought to be 
avoided. The section as enacted was added to the group of sections 
dealing with election of remedies. 

The Law Revision Commission made an extended study of this 
question and reported thereon to the Legislature in 1939 (Legis- 
lative Documents 1939, No. 65). At that time the conclusion of 
the Commission was that the doctrine of election of remedies, 
within limits, had a practical justification, but there were many 
instances where the doctrine had been carried beyond the neces- 
sities of the situation and substantial injustice had resulted. 
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The Commission was of the opinion, however, that the deci- ; 
sions made by the Court of Appeals in Schenck v. State Line Tele. f 
graph Co., 238 N. Y. 308 (1924) where Judge Cardozo had said 
“Election of remedies presupposes a right to elect,” and in Clark F 
v. Kirby, 243 N. Y. 295 (1926) where Judge Crane had said: “If 
the remedy chosen be insufficient or inadequate or useless, the | 
rule has not barred the plaintiff from taking other timely methods 
to obtain his rights” would discourage, and in new and doubtful 
cases, would restrict, the application of the doctrine. It, therefore, 
did not recommend any general legislation but confined its 
recommendations to four instances where the rule, in the opinion 
of the Commission, had become so imbedded in the law that legis. 
lative enactment was required to overcome the effect of prior 
decisions. 

As a result of the Commission’s recommendations, Sections 
112-a, 112-b, 112-c, and 112-d were added to the Civil Practice Act 
in 1939. These sections respectively provided that the doctrine of 
election of remedies would not bar a second action where an un- 
satisfied judgment had been recovered: (1) where a cause of 
action existed against several persons and one had been unsuc- 
cessfully pursued (§112-a); (2) where a right of action existed 
against an agent, and his undisclosed principal, and one or the 
other was first sued (§112-b); (3) where causes of action for con- 
version or on an express or implied contract existed against 
several persons and an unsatisfied judgment had been obtained 
on either theory (§112-c) , and finally, in the situation where an 
action had been unsuccessfully brought on a contract, it was pro- 
vided that an action to reform the same contract could thereafter 
be maintained (§112-d). 

In 1941 a further section was added, 112-e which provided that 
a claim for damages for fraud would not be deemed inconsistent 
vith a claim for rescission. The section further provided that 
entire relief could be obtained in one action. 

In 1942 a new Section 112-f was added which provided that re- 
lief against mistake would not be denied merely because the mis 
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take had been one of law. In this connection particular attention 
is called to the word “merely.” The section was not intended to 
provide that every mistake of law would be sufficient to justify 
recovery, but discretion was given to grant relief if the mistake 
were of such a nature that relief should be granted, despite the 
fact that the mistake had been one of law. 

The particular amendment enacted in 1946 (§112-g) was de- 
signed to overcome the effect of two decisions in the Court of 
Appeals. E. T. C. Corp. v. Title Guarantee & Trust Company, 
271 N. Y. 124 (1936) and Kamerman v. Curtis, 285 N. Y. 221 
(1941). These cases held, in substance, that in an action for re- 
cission at law, there must be a tender of benefits received, prior to 
the institution of the action otherwise the action would fail. 

The statute became effective April 10, 1946, upon its approval 
by the Governor, as by the language of the act, it was provided 
that “This act shall take effect immediately.” ‘The question, there- 
fore, is raised as to whether, in view of this language, it is intended 
that the statute shall apply to causes of action which came into 
existence prior to the effective date of the statute; and whether it 
is applicable to cases pending on that date. 

While there is perhaps room for debate as to whether the 
change is substantive or procedural or a little of both, the lan- 
guage of the Section is such as to make the incidence of its appli- 
cation come at the time of entering the judgment. It is provided 
that the party “‘shall not be denied relief.” This speaks as of the 
time of formulating the judgment rather than as of the com- 
mencement of the action. Even more forceful is the statement 
that “the court may make a tender of restoration a condition of 
its judgment.” The entire Section indicates a legislative intent 
that it be applied to pending cases. Furthermore, the Law Revi- 
sion Commission seems quite in the right in its insistence that no 
change of substantive law is made. 

Nor is there anything in Shielcrawt v. Moffet (1945) , 294 N. Y. 
180, to the contrary. In that case the court was greatly influenced 
by the undue hardship upon a plaintiff who had already gone 
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through all the arduous preparation for trial without any pro 
vision of law requiring the posting of a bond to cover the ex. 
penses, including legal fees, of the corporation defendant on 
whose behalf the stockholders’ action was brought. ‘The peculiar 
language of the applicable statutes (General Corporation Law, 
Secs. 61-a, 61-b) and their historical development were found by 
the court to indicate an intent to depart from the general rule, 
particularly as the statute under consideration in the Shielcrawt 
case provided a remedy where before the statute there was no 
remedy whatever. 

But let us suppose that the pending action was one for “rescis- 
sion, restitution or other relief,’ brought just before the Statute 
of Limitations applicable to the particular cause of action had 
run, and that prior to the running of the Statute no tender had 
been made. Let us suppose, further, that the action was com. 
menced either before or after April 10, 1946, when Section 112-¢ 
became effective and that no tender was alleged in the complaint 
and no assertion of the Statute of Limitations in the answer. At 
the conclusion of the case defendant insists upon a dismissal on 
the merits for failure to plead or prove a tender. Plaintiff responds 
by calling the attention of the court to Section 112-g and asks for 
a conditional judgment as provided in the Section. Defendant 
in turn asks leave to amend his answer so as to plead the Statute 
of Limitations as a defense and for leave to present whatever 
proof may be necessary to support that defense. It would seem 
that plaintiff is entitled to his conditional judgment. The Section 
created no new cause of action and the Statute is no defense. It 
was the “fraud, misrepresentation, mistake, duress, infancy or in- 
competence” which made the transaction voidable and the tender 
was fundamentally no more than a circumstance bearing on the 
relief to be granted. This was so before as well as after the legis- 
lature enacted Section 112-g. The change was one of procedure 
and nothing more. The courts should give such legislation a 
liberal interpretation in order that justice may be done rather 
than multiply the technicalities by which justice may be defeated. 
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By parity of reasoning the Statute of Limitations would in no 
event constitute a defense in the hypothetical case just given.” 


APPELLATE PRACTICE 


There has been a further liberalizing of the practice on appeals 
to void the inadvertent sacrifice of an opportunity for review due 
to some misunderstanding by counsel with respect to the finality 
of the order or judgment from which the appeal is to be taken. 
Moreover, the tendency to take the mystery out of appellate prac- 
tice has been continued by a complete clarification and restate- 
ment of the practice in obtaining stays on appeal, a subject which 
has probably caused practitioners many a sleepless night. 


ADDITION OF SUBDIVISION 5—c TO SECTION 592 


Prior to the recent extensive revision of appeal procedure, 
effective in 1942, an application for leave to appeal to the Court 
of Appeals could not be made in the Court of Appeals unless an 
application for leave to appeal had first been made and denied 
by the Appellate Division. If the application were first denied 
in the Appellate Division and thereafter the Court of Appeals 
denied the application for lack of authority on the ground that 
an appeal would lie only upon certified questions, that ended the 
matter, since the Appellate Division had already passed on the 
question. 

However, under the recent revision, it is now possible to make 
the application in the Court of Appeals, in the first instance, for 
leave to appeal to that Court. If the application were denied, not 
on the merits, but on the ground that an appeal could be taken 
only after the certification of questions by the Appellate Division, 
so much time would have elapsed from the time of the decision 
of the Appellate Division to the time of the decision of the Court 
of Appeals, that the Appellate Division would be precluded by 
the lapse of time from entertaining the motion. 
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The addition of subdivision 5-c to Section 592 covers this situa- 
tion. Under it, if an application is made directly to the Court of 
Appeals and the application is denied or dismissed upon the 
ground that the appeal will lie only if the Appellate Division 
certifies questions, an application may now be made to the Ap- 
pellate Division at the same term or at the term next succeeding 
that in which the order of the Court of Appeals denied leave to 
appeal for such reason. 


STAYS ON APPEAL 


The amendments to the sections dealing with stays on appeal, 
to a large extent codify and clarify the rules which previously 
existed with regard to the obtaining of a stay, on an appeal to the 
Court of Appeals or to the Appellate Division without an order. 

Many practitioners were of the opinion that in order to obtain 
a stay under Sections 594 through 598, as they formerly read, it 
was necessary not only to perform the acts required by the sections 
but in addition to obtain an order for a stay. I think that now one 
can go to the particular sections as they have been amended and 
from reading them know just what must be done in order to stay 
execution under a judgment from which an appeal is taken. In 
addition to clarifying the practice, there have been several im- 
portant additions effected by the recent amendments. 

The most significant change is contained in Section 573 which 
extends a stay previously obtained until five days after the service 
of the judgment or order of affirmance. I have many times been 
on tenter hooks, following an affirmance by the Appellate Divi- 
sion, because I knew that just as soon as the judgment of affirm- 
ance was entered my stay disappeared, and I could not obtain a 
new stay until I had filed my notice of appeal. I could not do that 
until the judgment was entered. The amendment is a sound one 
and has long been needed. 

Another addition to the law is Section 601. This permits an 
automatic stay, without an order, if an application to appeal to 
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“ 


the Court of Appeals is to be made from a unanimous affirmance 
or from a reversal where an appeal does not lie without permis- 
sion. That amendment too, will obviate the necessity for orders 
to show cause containing intermediate stays pending applications 
for leave to appeal and will somewhat relieve the pressure in pre- 
paring motion papers and briefs on an application for permission 
to appeal. 

Sections 614 and 615 have completely redrafted and similarly 
clarify the situation with regard to stays in connection with ap- 
peals to the Appellate Division. The practice has been completely 
conformed to the method of obtaining similar stays on an appeal 
to the Court of Appeals. 

There has, however, been no interference with the right to give 
the usual go-day stay without security, with which we are all 
familiar, and that right is expressly continued in Section 615. 


MISCELLANEOUS 


Passing reference should be made to a few of the remaining 
changes. In 1945: 

(a) A new Section 1169-a of the Civil Practice Act provides 
that in declaratory judgment actions to declare the validity or 
nullity of a foreign divorce, obtained by a husband against a wife 
who had not appeared in the action, the court is now authorized 
to award any sums necessary to enable the wife to prosecute or 
defend the action.” 

(b) A new Section, 341-a of the Civil Practice Act, provides 
that written findings and other official records of the death and 
certain other specified facts by officials or employees of the United 
States and certain of its administrative agencies authorized to 
make such findings and records “‘shall be recieved in any court, 
office or other place in this state as evidence”’ thereof. 

(c) The last paragraph of subdivision 1 of Section g22 has been 
amended to “codify” the ruling made in Garey v. Tobey (1944) 
268 App. Div. 853, and discussed in the last address of this series,” 
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that the time within which an action or special proceeding may be 
commenced to reduce attached property to the sheriff's custody 
and to collect, receive and enforce debts and choses in action, is 
not limited to a single extension of go days. 

In 1946: 

(a) The whole body of law applicable to notaries public has 
been reconsidered and revised. New Sections 100 to 105-a, inclu- 
sive, of the Executive Law place the full responsibility for the 
licensing and disciplining of notaries public upon the Secretary 
of State. The details are summarized and the various practical 
problems discussed in several comprehensive and very helpful 
articles appearing on the editorial page of the New York Journal.” 

(b) Upon the recommendation of the Executive Committee 
of the Surrogate’s Association Section 354 of the Civil Practice 
Act, relative to the waiver of the privilege in the case of confiden- 
tial communications by a deceased patient to a physician or sur- 
geon or a professional or registered nurse, so as to permit any 
party in interest to waive the privilege in any litigation where 
the interests of the personal representatives are deemed by the 
trial judge to be adverse to those of the estate. This change has 
been long overdue. 

(c) Previous uncertainty caused by a conflict of authority has 
been eliminated by a change in Civil Practice Act Section 1172 
which now permits service on the husband in a matrimonial case 
of an uncertified copy of the judgment or order as a basis for con- 
tempt proceedings. 

(d) Another conflict in the decisions and practice of the 
various departments relative to the procedure in entering final 
judgments in certain matrimonial cases has been eliminated by 
the amendment of Civil Practice Act, Section 1176 and Subdivi- 
sion 2 of Section 7-a of the Domestic Relations Law. It is now pro- 
vided that the interlocutory judgment shall become final auto- 
matically after the expiration of three months. 

(e) The validity of a provision in a separation agreement for 
future arbitration of amounts to be paid by the husband for sup- 
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port is now sub judice in the Court of Appeals on the Appeal from 
a judgment denying such validity in Robinson v. Robinson, 271 
App. Div. 98.” 

CONCLUSION 


In the two year period under discussion there has been a 
marked tendency on the part of the Legislature to follow the 
leadership of the Judicial Council, the Law Revision Commis- 
sion and the Bar Associations in the matter of amendments to the 
Civil Practice Act and allied statutes. The influence of the Fed- 
eral Rules of Civil Procedure is also clearly apparent. But a return 
to normalcy will probably bring the same old tinkering that has 
constituted such an evil influence in the past. There will always 
be a certain number of persons with political or other influence 
trying to tamper with the laws regulating civil practice and pro- 
cedure for the purpose of serving some special interest in some 
pending or prospective litigation. Despite all the real progress 
that has been made, the need was never more present than it is 
today for placing the responsibility for the civil practice with the 
Court of Appeals. The federal experience has pointed out the 
road; and it is devoutly to be hoped that the State of New York 
will follow this leadership. 
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243 N. Y. Supp. 246; Schapiro v. National City Bank, 170 Misc. 1065, 
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Reversed, Jan. 9, 1947. 











Committee Reports 


COMMITTEE ON LAW REFORM 


Printed below is the draft of the Committee’s bill, approved by the 
Association, which would effect changes in the statutes of New York 
State relating to the rule against perpetuities. 


AN ACT 


TO AMEND THE REAL PROPERTY LAW, AND THE PERSONAL PROPERTY 
LAW IN RELATION TO FUTURE ESTATES IN REAL OR PERSONAL PROP- 
ERTY AND THE RULE AGAINST PERPETUITIES 


The People of the State of New York, represented in Senate and Assembly, do 
enact as follows; 

SECTION 1. Section forty-two of chapter fifty-two of the laws of nineteen hundred 
and nine entitled “An Act relating to real property, constituting chapter fifty of 
the consolidated laws,” as amended by chapter two hundred and twenty-nine of 
the laws of nineteen hundred twenty-nine is hereby amended to read as follows: 

“§42. The absolute power of alienation is suspended, when there are no 
persons in being by whom an absolute fee in possession can be conveyed. Every 
future estate shall be void in its creation, which shall suspend the absolute power 
of alienation, by any limitation or condition whatever, for a longer period than 
during the continuance of not more than either: 1. the lives of one or more of 
the following persons in being at the creation of the estate, namely, the creator 
of the estate, the children, descendants, parents, grandparents, aunts, uncles, 
brothers and sisters of the whole or half blood, nephews and nieces of the creator 
of the estate, and the spouse or former spouse of any of such persons; or in the 
alternative, 2. any two lives in being at the creation of the estate; except that a 
contingent remainder in fee may be created on a prior remainder in fee, to take 
effect in the event that the persons to whom the first remainder is limited, die 
under the age of twenty-one years, or on any other contingency by which the 
estate of such persons may be determined before they attain full age. For the 
purposes of this section, a minority is deemed a part of a life, and not an absolute 
term equal to the possible duration of such minority. Lives in being or a 
minority in being shall include a child begotten before the creation of the estate 
but born thereafter. The terms ‘children and descendants’ as here used shall 
include persons who have become such by adoption or have been born out of 
wedlock.” 

SECTION 2. Section eleven of chapter forty-five of the laws of nineteen hundred 
and nine, entitled “An Act relating to personal property, constituting chapter 
forty-one of the consolidated laws,” as amended by chapter two hundred and 
twenty-nine of the laws of nineteen hundred and twenty-nine, is hereby amended 
to read as follows: 

“SECTION 11. (Suspension of ownership) Application of rules of real property. 
(The absolute ownership of personal property shall not be suspended by any 
limitation or condition, for a longer period than during the continuance and 
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until the termination of not more than two lives in being at the date of the in- 
strument containing such limitation or condition, or, if such instrument be a 
last will and testament for not more than two lives in being at the death of the 
testator; except that a contingent gift in remainder may be made on a prior gift 
in remainder, to take effect in the event that the persons to whom the first re- 
mainder is limited die under the age of twenty-one years, or on any other con- 
tingency by which the interest of such persons may be determined before they 
attain full age. For the purposes of this section, a minority is deemed a part of a 
life, and not an absolute term equal to the possible duration of such minority. 
Lives in being or a minority in being shall include a child begotten before the 
creation of the estate but born thereafter. In other respects) Limitations of future 
(or contingent) interests in personal property (,) are subject to the rules pre- 
scribed in relation to future estates in real property. Any estate or interest which, 
under the rules stated in article three of the real property law, would be void in 
its creation if the transfer affected real property, is void in its creation if the 
transfer affects personal property.” 
Section g. This Act shall take effect September 1, 1947. 


Norte: Italic matter is new. Bracketed matter () is old law to be omitted. 


SPECIAL COMMITTEE ON THE FEDERAL COURTS 
REPORT ON ADDITIONAL JUDGESHIPS FOR SOUTHERN DISTRICT 


The Committee recommends that the Association adopt a resolu- 
tion approving the proposed enactment by Congress of legislation 
that will create an additional judgeship for the United States District 
Court for the Southern District of New York. 

The legislation contemplated would take the form of the repeal 
of the statutory prohibition against the filling of the vacancy on the 
bench of that Court caused by the retirement of the late Judge John 
M. Woolsey on December 31, 1943. 

Attached to this report are excerpts from a letter dated January 8, 
1947, from Leland L. Tolman, Assistant Chief of the Division of Pro- 
cedural Studies and Statistics of the Administrative Office of the 
United States Courts, addressed to Paul B. De Witt, Executive Secre- 
tary of this Association. This letter sets forth the present composition 
of the Court and the situation that makes it advisable, in the opinion 
of the Committee, that Judge Woolsey’s former place on the bench 
be made a permanent one. 

In addition to the information derived from this letter, which will 
not be repeated in this report proper, the Committee had the benefit 
of consultation with Judge Knox, made direct inquiries as to the 
Calendar situation, and conferred with other persons familiar with 
the operation of the Court. 
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All of the information obtained served to emphasize the serious 
inadequacy of the number of permanent Judges in this District. 

With relation to the visiting Judges from other Districts, it should 
be pointed out that most of them, however cooperative, are not able 
adequately to substitute for a permanent Judge. The visiting Judges 
usually wish to sit in what are considered the less burdensome Parts 
of the Court and thus deprive the permanent Judges of the periodic 
relief afforded by assignment of these sessions, leaving the permanent 
Judges to bear the heavy loads with little intermission. Furthermore, 
Judge Knox, as Senior Judge, is obliged to spend a large portion of 
his time in calendar and administrative work of one kind or another, 
a factor absent from most of the other Districts. 

The Judges now sitting on the Court are under great pressure and, 
as the figures in the attached letter show, are carrying a much heavier 
load than is carried by Judges in the other Districts or were carried by 
Judges in this District in the past. 

With the best good-will and effort on the part of the permanent and 
visiting Judges, this pressure inevitably takes its toll on the stamina of 
the Judges and upon the functioning of the Court. It requires no 
demonstration to lawyers who practise at that bar that, with an in- 
crease in the number of permanent Judges, familiar with the local 
problems prevailing in this District, there would be more opportunity 


for that unhurried tempo that should prevail in the Court and that, 
unfortunately, is not always possible under present conditions. 
The need will not be satisfied or nearly satisfied by the filling of 
Judge Woolsey’s judgeship but at least that would help. 
Accordingly, the Committee recommends the adoption of the fol- 
lowing recital and resolution: 


WHEREAS, the need for an additional permanent Judge 
on the bench of the United States District Court for the South- 
ern District of New York by reason of the great pressure under 
which the present permanent Judges of that bench are obliged 
to function and the number of visiting Judges upon whom for 
years it has been necessary to call and in order to permit that 
Court to function better in all of its parts, be it 

RESOLVED, that The Association of the Bar of the City 
of New York strongly recommends the enactment by Congress 
of legislation authorizing the appointment of an additional 
Judge for the United States District Court for the Southern 
District of New York by the repeal of the statutory prohibition 
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against the filling of the vacancy in that Court caused by the 
retirement of the late Judge John M. Woolsey on December 


31, 1943. 
Respectfully submitted, 


SPECIAL COMMITTEE ON THE FEDERAL COURTS 


EDWIN A. FALK, Chairman WILLIAM DEAN EMBREE 

CHAUNCEY BELKNAP CAESAR NOBILETTI 

WILLIAM C. CHANLER GEORGE ROBERTS 
APPENDIX 


EXCERPTS FROM LETTER DATED JANUARY 8, 1947, FROM ASSISTANT 
CHIEF, DIVISION OF PROCEDURAL STUDIES AND STATISTICS, ADMINIS- 
TRATIVE OFFICE OF THE UNITED STATES COURTS. 


“The Judicial Conference of Senior Circuit Judges at each of its regular sessions, 
for the past three years, in the fall of 1944, 1945 and 1946, has recommended 
the repeal of the statutory prohibition against the filling of the vacancy in the 
district court for the Southern District of New York caused by the retirement of 
Judge John M. Woolsey on December 31, 1943 . - - 


Legislative Situation 


“After the spring of 1940 and until Judge Woolsey’s retirement, there were 13 
authorized judgeships for the district. Section 2 of the Act of May 24, 1940, Ch. 
209, 54 Stat. 219, which authorized the creation of the most recent judgeship now 
held by Judge Bright, contained a proviso: ‘that the first vacancy occurring in 
the office of district judge . . . shall not be filled.’ (See U.S.C.A., Title 28 §1, an- 
notations pp. 6 and 7). With Judge Woolsey’s retirement in 1943, that proviso 
became effective and it is still in force. The legislation recommended by the 
Judicial Conference would remove the bar of the proviso, thus permitting the 
appointment of a successor to Judge Woolsey. 


Authorized Judgeships 


“There are now 12 authorized permanent judgeships in the Southern District 
of New York, four of these were provided for in the Judicial Code of 1911, two 
more were added as temporary by the Act of September 14, 1922, Ch. 306, Stat. 
837, but these were made permanent by the Act of August 19, 1935, Ch. 558, §1, 49 
Stat. 659; three were added by the Act of February 26, 1929, Ch. 334, 45 Stat. 1317; 
two were added by the Act of June 15, 1936, Ch. 544, 49 Stat. 146, and the twelfth 
was authorized as temporary by the Act of May 31, 1938, Ch. 290, §4, 52 Stat. 585, 
but it became permanent by the Act of June 8, 1940, Ch. 282, 54 Stat. 253. 

“At present, 11 of the 12 authorized permanent judgeships are filled. The one 
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vacancy, caused by the death of Judge Samuel Mendelbaum, on November 20, 
1946, has not yet been filled. 


Visiting Judges 


“The need for legislation to make permanent the 13th judgeship in accordance 
with the repeated recommendation of the Conference of Senior Circuit Judges is 
very great indeed. 

“Because of its metropolitan location, the district court in the Southern District 
of New York is unique among federal district courts in the volume and complexity 
of the litigation that comes before it. For many years, the resident judge-power 
has been inadequate to keep the dockets current, and visiting judges assigned 
from other districts have been regularly called upon to assist. 

“Throughout each of the court years for at least the past ten years, one and 
sometimes two of the resident judges of the Eastern District of New York have 
served in the Southern District by designation of the Senior Circuit Judge under 
U.S.C. Title 28 §17. In addition, during both the summer vacation period and 
the regular terms of the court year, one or more judges from districts outside the 
second circuit and from other districts within the circuit, have at all times been 
serving in the Southern District under the statute authorizing that practice. No 
other federal district court has received anything like the amount of outside 
help in this way that has been required in the Southern District of New York, 
and without this assistance, the resident judges would have been overwhelmed 
with the flood of cases that are commenced in their court... 


Civil Dockets and Calendars 


“The continuous need of many years standing for outside assistance would seem 
to indicate without more that there is ample justification for the provision of 
at least 13 resident judges in the district. But in spite of the help that is being 
provided, the condition of the civil dockets in the past two years has become 
alarmingly and progressively worse and there seems little likelihood that under 
present conditions it will improve in the near future. The following table of 
civil cases commenced and terminated during the fiscal years ending on June 30, 
1940 through 1946 and pending at the close of each, indicates the nature of the 
trend: 


CIVIL CASES COMMENCED AND TERMINATED IN THE UNITED STATES 
DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK 


From July rst, 1939, to June 30, 1946 


Fiscal Commenced Terminated Pending at End of Year 
Year U.S. Priv. Total U.S. Priv. Total U.S. Priv. Total 
1940 1,025 2,142 3,167 804 1,957 2,761 1,083 2,830 3,913 
1941 1,202 2,395 3,597 1,147 2,276 3,423 1,138 2,949 4,087 
1942 761 2,017 2,778 1,052 2,319 3,371 847 2,647 3,494 
1943 972 «1,977 2.949 800 2,150 2,950 1,019 2,474 3-493 
1944 2,664 1,888 4,552 1,673 1,895 3,368 2,010 2,467 4,477 
1945 5.011 1,687 6,698 3,684 1,633 5,317 3337 2.521 5,585 


1946 4,827 1,665 6,492 3.550 1,366 4,916 4,614 2,820 7,434 
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“Since 1943, the number of cases commenced annually during the period has 
more than doubled, while the number terminated has shown a slower rate of 
increase and has fallen off in the past year. The resulting tremendous increase 
in pending cases is due in large part to a huge influx of admiralty proceedings 
arising chiefly from personal injury and cargo damage in war shipping. 2,054 
admiralty cases were filed in the district in 1946, as compared with only 100 in 
1941. Although many of these cases will eventually be dismissed, discontinued, 
or settled or otherwise disposed of without trial, it is certain that a large number 
of them must be tried and are either ready for trial or can be made ready in 
short order. Furthermore, even those that will be disposed of by agreement of the 
parties, will not reach that stage until it is forced upon them by an imminence 
of trial that is not possible in the present state of the calendar. The congestion 
of these cases is so great that on December 31, 1946, there were 1,731 of them on 
the admiralty trial calendar, and it was estimated generally by the calendar com- 
missioner that the time required to reach trial in this calendar after joinder of 
issue had increased to a minimum of 20 months. While this is in part a temporary 
aftermath of the war, it is nonetheless acute. Comparable figures for the close 
of each year since 1940, for the civil jury, civil non-jury, and admiralty calendars, 
as shown by the following table particularly for the years since 1944, emphasize 
the seriousness of the present situation: 


CIVIL JURY CIVIL NON- JURY ADMIRALTY 

Estimated Estimated Estimated 

no. of mos. no. of mos. no. of mos. 

No. cases beforetrial No.cases beforetrial No.cases before trial 

June go, oncalendar afterJ.ofI. oncalendar afterJ.ofI. oncalendar afterJ.ofI. 
1940 794 10 659 8 228 5 
1941 720 10 730 8 251 5 
1942 457 : 697 8 230 4 
1943 220 2 276 2 266 2 
1944 324 2 321 2 497 5 
1945 473 5 357 3 849 12 
1946 676 8 815 7 1,358 15 

Dec. 31, 

1946 1,044 11 831 11 1,731 20 


“Throughout the country as a whole, cases brought by the United States to 
enforce Price and Rationing regulations have been responsible for almost doubling 
the number of civil cases brought in the federal trial courts. Thus, from 1941 to 
1946, the total number of civil cases commenced in federal district courts through- 
out the country rose from 28,909 to 57,512, and OPA cases amounted in 1946 to 
54% of the latter number. It has been the national experience that OPA cases as 
a general rule do not constitute the same burden on the court for their disposition 
as does the average civil case, since most of them are settled or discontinued 
without requiring trial or other action by the judge. In any event now that price 
control and rationing are largely discontinued, the burden of enforcement will 
be rapidly reduced. Thus, this increase generally in civil litigation is not unduly 
alarming. However, in the Southern District of New York, the proportion of OPA 
enforcement cases has been considerably smaller than it is in the country as a 
whole. In the year which ended on June 30, 1946, only 1,866 or 28.7% of the 
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6,492 civil cases filed in this district were brought to enforce price and rationing 
regulations. 

“Thus, in this district, the increase in litigation in recent years cannot be so 
largely discounted as it may be in other districts, on account of the ease of disposi- 
tion of OPA cases. Indeed, as the following table shows, without counting these 
cases, the total number of civil cases has increased appreciably each year since 1942, 
which was its low point, until it now exceeds by a considerable margin the pre. 
war average. 


1938-1941 (annual average) 3,279 
1942 (actual) 2,778 
1943 (actual, without OPA) 2,883 
1944 (actual, without OPA) 3,392 
1945 (actual, without OPA) 3,916 
1946 (actual, without OPA) 4,626 


Criminal Dockets 


“Statistics regarding the criminal calendar do not indicate that it is unduly 
congested. The following table of criminal proceedings commenced and terminated 
during the years ending June 30, 1940-1946 and the proceedings pending at the 
end of each year show a recent decrease in the number of proceedings filed and 
defendants involved in them, and a corresponding decrease in the number pending 
at the year’s end. 


CRIMINAL PROCEEDINGS COMMENCED AND TERMINATED IN THE UNITED 
STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK 


From July rst, 1939, to June 30, 1946 


Commenced Terminated Pending 

Cases Defts. Cases Defts. Cases Defts. 
1940 1,243 2,735 1,045 2,258 1,037 3,689 
1941 1,095 1,979 1,091 2,399 1,041 3,269 
1942 1,150 2,034 1,123 2,011 1,068 2,736° 
1943 1,189 1,814 1,211 2,295 1,046 2,255 
1944 1,471 1,803 1,512 1,941 1,005 2,117 
1945 1,506 1,822 1,565 2,175 946 1,764 
1946 1,266 1,745 1,481 2,081 731 1,428 


* Adjusted 


“Criminal cases are given precedence in the calendars, and their movement 
is therefore expedited. However, the volume of criminal cases in the district is 
relatively great and requires a very considerable amount of time and attention. 
A large number of them involve complex commercial crimes under the mail fraud, 
anti-trust, narcotics, and conspiracy statutes, and frequently result in trials that 
are protracted for from one to six months. Each of these long trials consumes most 
of the time of the judge to whom it is assigned, and when two or three of them 
are in progress at once, the routine business of the court suffers accordingly. The 
pending load of criminal cases has been kept at its present comparatively low 
level only because of the preferred attention which it receives, and the large 
assistance of visiting judges. 
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Relative Caseload per Judgeships 


“A comparison of the number of civil cases commenced per district judge in 
the Southern District of New York, and the number commenced per district judge 
in the country as a whole clearly indicates how disproportionately large under 
present conditions is the share of the federal judicial work that the resident 
judges of the Southern District of New York are called upon to perform. In 1946, 
the civil case load per judge in this district was 69% greater than the national 
average (541, as compared with 321). Without OPA cases, it was 162% greater 
(38% compared with 147). The following table shows for the fiscal years 1941 
through 1946, the case load per judge in civil and criminal cases for the 84 district 
courts of the United States (exclusive of the court for the District of Columbia 
which has general as well as federal jurisdiction), and for the Southern District 
in particular: 


CASE LOAD PER JUDGESHIP 


Civil Cases Criminal Cases 
84 x. ¥. 84 N.Y. 
Dist. Southern Dist. Southern 

1941 164 277 164 84 
1942 168 214 174 89 
1943 158 227 190 92 
1944 169 379 211 123 
1945 295 558 209 126 
1946 321 541 171 106 


“Statistics alone cannot fully reflect the complexity and difficulty of the work 
of this court. Many of the cases require months to try. Because New York is the 
financial and business center of the country, litigation under the anti-trust laws 
involving huge financial structures and complex factual and legal questions is 
continuously before the court. For the same reason the bankruptcy business of 
the court is probably more involved than that in any other district. Hearings and 
trials in this class of litigation ordinarily cannot be disposed of quickly. It is not 
unusual for an interlocutory motion in a civil case to require the close attention 
of a judge for weeks at a time; for the factual and legal questions which these 
motions present are likely to be unique and difficult. The tremendous number of 
admiralty cases is in itself a problem not found elsewhere in the federal system, 
for the large shipping and mercantile business of the port of New York is re- 
sponsible for most of them, and there is thus brought into the federal system 
here a great class of litigation involving seamen and cargos that is similar to 
ordinary tort and negligence cases not ordinarily within federal jurisdiction, and 
not found in other districts . . . 

“All of these considerations indicate the great and pressing need for additional 
resident judge-power for the court. The present situation not only injures the 
public, the lawyers, and the litigants involved in the cases with which the court 
must deal, but it brings discouragement and undue physical strain to the eleven 
judges who are now exerting all of their efforts to keep abreast of their work. 
They deserve at least the material assistance and the psychological support of 
congressional action to restore their numbers to thirteen, as it was from 1940 
until the time of Judge Woolsey’s retirement .. .” 











The Library 


SIDNEY B. HILL, Librarian 


A SELECTED LIST OF MATERIALS ON THE 
DEVELOPMENT AND BACKGROUND OF FEDERAL 
ADMINISTRATIVE LAW AND PROCEDURE 


For more than a decade the legal profession, through the 
American Bar Association and other organizations, has exerted 
unrelenting effort to improve the methods of administrative pro- 
cedure. The profession was rewarded on June 11, 1946, by the 
approval of Public Law 404 of the 79th Congress, The Adminis- 
trative Procedure Act. The Committee on Administrative Law 
of this Association prepared a report containing recommenda- 
tions on the proposed legislation and circulated this report among 
the members of the Judiciary Committees of the Senate and 
House. 

The chronology of the legislative history of the major proposals 
which were considered for the regulation of administrative pro- 
cedure is of interest to show the line of development from 1937 
to the final enactment of Public Law 404—79th Congress. 


1937 Report of President’s Committee on Administrative Man- 
agement. 


1938 Senate Hearings on the Proposal for the Creation of an 
Administrative Court. 


1939-1940 Walter—Logan Administrative Procedure Bill. Ve- 
toed by President Roosevelt. 


1941 Final Report of Attorney General’s Committee on Ad- 
ministrative Procedure. 


1941 Senate Judiciary Hearings on S.674, 675 and 918 Growing 
out of the Work of the Attorney General’s Committee. 


1945 S.7 and H.R. 1203 were introduced. 
1946 Act signed by the President June 11, 1946. 
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For a complete legislative history of the Act members are referred 
to Senate Document no. 248 of the 79th Congress. The complete 
set of Congressional hearings and reports on the President's re- 
organization plans of executive agencies from 1939 through 1946 
are also available in the Library. 

From Goodnow’s Comparative Administrative Law, 1893, 
which is the earliest title in this list, to the latest study of the legis- 
lative intent of the Administrative Procedure Act by the Chair- 
man of the Senate Committee on the Judiciary, the Honorable 
Pat McCarran, in the December 1946 issue of the American Bar 
Association Journal, one can trace the nature and growth of the 
administrative process. That this is an ever-changing process is 
apparent from the fact that several members of the 80th Congress 
propose to submit new amendments to this Act. 

In addition to the titles listed below, many valuable law review 
articles, too numerous to list here, will be found in the Index to 
Legal Periodicals. 


American Bar Association—Section of Judicial Administration. Bro- 
chure on Administrative Law. Chicago, American Bar Association. 
1943. 61p. 

American Bar Association. Special Committee on Administrative 
Law. Legislative Proposal on Federal Administrative Procedure. 
Chicago, American Bar Association. 1944. 41 p. 

Annals of the American Academy of Political and Social Science. Ad- 
ministrative Regulation of Private Enterprise. Edited by John 
Perry Horlacher. 1942. 221 Annals. 256p. 

Beck, James Montgomery. Our Wonderland of Bureaucracy; a Study 
of the Growth of Bureaucracy in the Federal Government and its 
Destructive Effect upon the Constitution. New York. 1932. 2gop. 

Beer, Henry Ward. Federal Trade Law and Practice. Chicago, Calla- 
ghan and Company. 1942. ggg9p. 

Blachly, Frederick F. & Oatman, Miriam E. Administrative Legisla- 
tion and Adjudication. Washington, The Brookings Institution. 
1934. 2g6p. 

Blachly, Frederick F. & Oatman, Miriam E. Federal Regulatory Ac- 
tion and Control. Washington, The Brookings Institution. i9 0. 


356p. 
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Bureau of National Affairs. Administrative Interpretations. Wash- 
ington, Bureau of National Affairs. 1937. 572p. 

Caldwell, Lynton Keith. The Administrative Theories of Hamilton 
and Jefferson. Chicago, Univ. of Chicago Press. 1944. 244p. 

Chamberlain, Joseph P., Dowling, Noel T., Hays, Paul R. The Judi- 
cial Function in Federal Administrative Agencies. New York, The 
Commonwealth Fund. 1942. 258p. 

Clark, Jane Perry. The Rise of a New Federalism. New York, The 
Columbia Univ. Press. 1938. 347p. 

Comer, John Preston. Legislative Functions of National Administra- 
tive Authorities. New York, Columbia Univ. Press. 1927. 247p. 

Commerce Clearing House, Inc. Adminstrative Procedure; a Hand- 
book of Law and Procedure Before Federal Agencies with Bibli- 
ography. Chicago, Commerce Clearing House, Inc. 1944. 192p. 

Commerce Clearing House, Inc. Federal Administrative Procedure; 
Practice and Procedure Before Federal Agencies. znd Ed. Chicago 
& c., Commerce Clearing House, Inc. 1946. gv. 

Cushman, Robert E. The Independent Regulatory Commissions. 
New York & c. Oxford Univ. Press. 1941. 780p. 

Dickinson, John. Administrative Justice and the Supremacy of Law 
in the United States. Cambridge, Harvard Univ. Press. 1927. 40$p. 

Doyle, Wilson K. Independent Commissions in the Federal Govern- 
ment. Chapel Hill, Univ. of North Carolina Press. 1939. 106p. 

Dulles, John Foster. The Effect in Practice of the Report on Adminis- 
trative Procedure. 1941. 41 Colum. L. Rev. 617-627. 

*Farrington, Robert Leslie. Limitations Upon the Delegation of 
Power by the Federal Legislature. Washington, Catholic Univ. of 
America. 1941. 103p. 

Federal Bar Association. Should a Uniform Administrative Procedure 
Be Prescribed by Statute for All Federal Agencies? Washington, 
Federal Bar Association. 1945. 47P. 

Federal Bar Association. Committee on Administrative Law. Adminis- 
trative Procedure. Washington, U. S. Govt. Print. Off. 1939. gp. 
(Senate doc. no. 71, 76th Congress, 1st session. 1939) 

Federal Redbook and Practice Annual, 1943. Editor, Sydney C. 
Schweitzer. znd Ed. New York, Baker, Voorhis, & Co. 1943. 

Federal Utility Regulations Annotated. Washington, Public Utilities 
Reports Inc. 1942. 2v. (With 1944 supplements). 

*Frank, Jerome. If Men Were Angels; Some Aspects of Government 
in a Democracy. New York, Harper & Brothers. 1942. 38op. 


* Not in Library. 
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Frankfurter, Felix & Davison, James Forrester. Cases and Materials on 
Administrative Law. Chicago & c. Commerce Clearing House. 1935. 
651p. 

M4 Ernst. Administrative Powers over Persons and Property. 
Chicago, Univ. of Chicago Press, 1928. 620p. 

*Gellhorn, Walter. Administrative Law Cases and Comments. Chi- 
cago, Foundation Press. 1940. 1007p. 

Gellhorn, Walter. Federal Administrative Proceedings. Baltimore, 
The John Hopkins Press. 1941. 150p. 

Gellhorn, Walter. The Problem of Proof in Federal Administrative 
Practice. Philadelphia Bar Association. 1941. 12p. 

Goodnow, Frank Johnson. The Principles of the Administrative Law 
of the United States. New York and London, G. P. Putnam’s Sons. 
1905. 481p. 

Goodnow, Frank Johnson. Comparative Administrative Law. New 
York and London, G. P. Putnam’s Sons. 1893. 2v. 

*Graske, Theodore Wesley. Federal Reference Manual; a Complete 
Guide to all Federal Departments. Washington, Bureau of National 
Affairs. 601p. (With 1940 supplement). 

*Griffith, Ernest Stacey. Modern Government in Action. New York, 
Columbia Univ. Press. 1942. 91p. 

Hart, James. An Introduction to Administrative Law. New York, 
Crofts Publishing Co. 1940. 621p. 

Henderson, Gerard C. The Federal Trade Commission; a Study in 
Administrative Law and Procedure. New Haven, Yale Univ. Press. 

1927. 382p. 

Herring, E. Pendleton. Federal Commissioners, a Study of Their 
Careers and Qualifications. Cambridge, Harvard Univ. Press. 1936. 
151p. 

Herring, E. Pendleton. Public Administration and the Public Interest. 
New York & London, McGraw-Hill Book Company, Inc. 1936. 416p. 

Landis, James M. The Administrative Process. New Haven, Yale 
Univ. Press. 1939. 160p. 

*Leiserson, Averey. Administrative Regulation; A Study in Represen- 
tation of Interest. Chicago, Univ. of Chicago Press. 1942. 2g2p. 

McFarland, Carl. Administrative Agencies in Government and the 
Effect Thereon of Constitutional Limitations. 1934. 20 A. B. A. 
Jour. 612-617. 

McFarland, Carl. Judicial Control of the Federal Trade Commission 


* Not in Library. 
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and the Interstate Commerce Commission. 1920-1930. Cambridge, 
Harvard Univ. Press. 1933. 214p. 

MacMahon, Arthur W. & Millett, John D. Federal Administrators. 
New York, Columbia Univ. Press. 1939. 524p. 

Montague, Gilbert H. Judicial Review Under Federal Administra- 
tive Procedure Act of 1946. New York Law Journal, January 7-9, 
1947- 

Patterson, Edwin Wilhite. The Insurance Commissioner in the 
United States. Cambridge, Harvard Univ. Press. 1927. 589p. 

Pike, James A. & Fischer, Henry G. Administrative Law. Albany, 
Matthew Bender & Company. 1941-46. 4v. (Loose-leaf). 

Pound, Roscoe. Administrative Law. Pittsburgh, Univ. of Pittsburgh 
Press. 1942. 138p. 

Public Administration Review. Chicago. 1940-46. 6v. 

Schulman, John. Administrative Agencies. New York, Practising Law 
Institute. 1945. 35p. 

*Sears, Kenneth Craddock. Cases and Materials on Administrative 
Law. St. Paul, West Publishing Company. 1938. 80op. 

Seymour, Whitney North. Current Developments in Constitutional 
and Administrative Law. 1942. 35 L. L. J. 484-502. 

Sharfman, I. L. The Interstate Commerce Commission; a Study in 
Administrative Law. and Procedure. New York, The Common- 
wealth Fund. 1931-37. 4v. 

Stason, E. Blythe. Administrative Law. New York, Published for the 
Association of American Law Schools by the Practising Law Insti- 
tute. 1946. p. 35-50 (S. D. 12) 

Stason, E. Blythe. Law of Administrative Tribunals. Chicago, Callag- 
han and Company. 1937. 755p- 

Stephens, Harold Montelle. Administrative Tribunals and the Rules 
of Evidence. Cambridge, Harvard Univ. Press. 1933. 128p. 

Turrentine, Lowell. Wartime Legislation and Its Implications for 
the Future. New York, Published for the Association of American 
Law Schools by the Practising Law Institute. 1946. p. 1-57 (S. D. 11) 

Uhler, Armin. Review of Administrative Acts. Ann Arbor & Chi- 
cago, Univ. of Michigan Press & Callaghan and Company. 1942. 
207p. 

United States. Administrative Procedure Act; Legislative History, 
79th Congress, 1944-46. Washington, U. S. Govt. Print. Off. 1946. 
458p. (Senate doc. no. 248, 79th Congress, 2d. session, 1946). 





* Not in Library. 
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United States. Attorney General’s Committee on Administrative 
Procedure. Administrative Procedure in Government Agencies. 
Washington, U. S. Govt. Print. Off. 1941. 14 pts. in lv. 

United States. Attorney General’s Committee on Administrative Pro- 
cedure. Final Report. Washington, U. S. Govt. Print. Off. 1941. 
474p. (Senate doc. no. 8, 77th Congress, 1st session, 1941). 

United States. Federal Administrative Agencies; Organization and 
Procedural Rules. 1946. 11 Federal Register, Sept. 11, 1946. Part 
2, Sections 1-4. g66p. 

United States, Government Reports, Office of. A Guide for Federal 
Executives to Inter-Agency Service Functions, Contracts and Pro- 
cedures. Washington. 1941. 105p. 

United States. Library of Congress—Division of Bibliography. A List 
of Recent References on the Reorganization of the Executive De- 
partments. Washington. 1936. 46p. 

United States. President of the United States. Veto Message on H.R. 
6324. U. S. Govt. Print. Off. (House doc. 986, 76th Congress, 3d 
Session, 1940). 

United States. The President’s Committee on Administrative Man- 
agement. Report of the Committee with Studies of Administrative 
Management in the Federal Government. Washington, U. S. Govt. 
Print. Off. 1937. 382p. 

United States Government Manual. 1946. Washington, U. S. Govt. 
Print. Off. 1946. 

United States House Judiciary Committee. Administrative Law; 
Hearings on H.R. 4236, 6198, 6324 to Provide for More Expedi- 
tious Settlement of Disputes with the United States. March 17- 
April 5, 1939. Washington, U. S. Govt. Print. Off. 1939. 192p. 

United States House Judiciary Committee. Administrative Law. 
House Report 1149 to accompany H.R. 6324. 2 pts. Washington, 
U. S. Govt. Print. Off. 1940. 

United States Senate. Annotated Copy of S. 915, to Provide for the 
More Expeditious Settlement of Disputes with the United States. 
Washington, U. S. Govt. Print. Off. 1940. 25p. (Senate Doc. no. 
145, 76th Congress, 3rd Session, 1940). 

United States Senate Judiciary Committee. Administrative Procedure; 
Hearings on S. 674, S. 675 and S. 918. April 2—-July 2, 1941. 4 pts. 
Washington, U. S. Govt. Print. Off. 1941. 1621p. 

United States Senate Judiciary Committee. Senate Report 442 to Ac- 
company S. 915 to Provide for More Expeditious Settlement of 
Disputes with the United States. 1939. 15p. 
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United States Senate Judiciary Committee. United States Court of 
Appeals for Administration; Hearings on S. 3678, April 1—June 1, — 
1938. 5 pts. Washington, U. S. Govt. Print. Off. 1938. gogp. 

United States Senate. Military Affairs Committee. Government’s War- 
time Research and Development, 1940-44. Survey of Government 
Agencies and Recommendations. Washington, U. S. Govt. Print. 
Off. 1945. 326, 14p. (2pts.) (Pursuant to S. Res. 107, 78th Congress 
and S. Res. 146, 79th Congress). 

Vanderbilt, Arthur T. Administrative Law. Annual Survey of Ameri- 
can Law, 1942. p.89-105; 1943. p.101-114; 1944. p.169-213; 1945. 
p-184-253. New York University School of Law. 1945-46. 

vom Baur, F. Trowbridge. Federal Administrative Law; a Treatise 
on the Legal Principles Governing the Validity of Action of Feder- 
al Administrative Agencies, and of State Agencies on Federal 
Questions. Chicago, Callaghan and Company. 1942. gv. 








